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would be unable to produce vehicles,
without limitation, for inspection by local
authorities prior to transporting such
materials.

AWHMT also argues that
“unnecessary delay” should not be the
only standard for determining whether
there is an obstacle. It asserts that RSPA
should specifically consider effects on
commerce, rather than just safety, and
refers to a congressional finding that
“the movement of hazardous materials
in commerce is necessary and desirable
to maintain economic vitality and meet
consumer demands, and shall be
conducted in a safe and efficient
manner.” Pub. L. 101-615 § 2(8), 104
Stat. 3244 (Nov. 20, 1990).

Nassau County specifically addressed
the two instances cited by NYPGA as
evidence of delay. The County does not
dispute that the Star-Lite truck was
stopped because it lacked a current
permit sticker. However, the County
states that this truck was placed out-of-
service because it had a flat tire and the
three and one-half hour delay was the
time that Star Lite took to inflate the
tire.? With respect to the time involved
in the inspection of the tractor transport,
the County states that the vehicle
arrived early for its scheduled
inspection, before the Fire Marshal’s
starting time at 8:00 a.m. According to
the County, the inspection was
completed by 10:00 a.m., and two hours
is ‘“not unreasonable, and does not
cause any delay in transportation.”
Nassau County also provided a copy of
an internal July 31, 1995 memorandum
that any new vehicle (less than 1,000
miles) “shall be inspected as soon as
possible after receiving a request for
inspection,” rather than on the two-day-
a-month schedule.

Addressing the June 23, 1998 incident
involving the Star Lite truck, NTTC
assumes that the vehicle could not be
used for 14 days, until it could be
inspected on July 7 (the next “first
Tuesday” of the month). In contrast,
Atlantic Bottle Gas states that, when it
was cited for delivering propane in a
truck with an expired permit on the
afternoon of December 8, 1998, the Fire
Marshal conducted an inspection at 9:00

3 According to the transcript submitted with
NYPGA'’s September 7, 1999 Addenda, the Nassau
County District Court found that Star Lite’s truck
was the subject of an “‘illegal stop,” and the
summons was dismissed. The Fire Marshal’s
inspector admitted that he did not have evidence
that the truck had made deliveries within the
County when he stopped the truck. According to its
January 19, 1999 response in this proceeding, the
County states that because the main route through
the County is the Long Island Expressway, it
assumes that vehicles on other roads are making a
delivery. NYPGA asserts that trucks use roads other
than the Long Island Expressway to reach Suffolk
County to the east of Nassau County.

a.m. on December 11, 1998, and issued
a permit in less than two hours. Atlantic
Bottle Gas considers ‘“not being able to
use my truck to make deliveries of
propane in the winter * * * some 2
plus days would fall into that category
of an unreasonable delay.”

RSPA cannot find that Federal
hazardous material transportation law
provides a basis for preempting all
periodic inspections, as AWHMT
contends. The obstacle criterion for
preemption in 49 U.S.C. 5125(a)(2) is a
different standard for preemption than
whether there is a improper burden on
interstate commerce. If the two
standards were meant to be equivalent,
Congress would have said so, and it
would not require RSPA to make a
finding with regard to the burden on
commerce in considering whether to
waive preemption, under § 5125(e), or to
consider whether a non-Federal fee is
“fair” or not, under § 5125(g)(1).

To the extent that the preemption
provisions in 49 U.S.C. 31142 apply,
there is a separate statutory procedure
in 49 U.S.C. 31141 for DOT to review
and decide whether a State or local law
is preempted. Under this procedure, a
State or local regulation remains in
effect until a Commercial Motor Vehicle
Safety Regulatory Review Panel reviews
the State or local requirement and DOT
acts on the Panel’s review. See Interstate
Towing Ass’n v. City of Cincinnati, 6
F.3d 1154, 1160 (6th Cir. 1993), where
the Court of Appeals stated that, under
the prior version of § 31141, “the statute
allows to remain in force individual
state regulations which have not been
affirmatively found, by the Secretary or
the Panel, to conflict with federal
regulations.”4

As NTTC specifically recognized in
its original comments on NYPGA'’s
application, Nassau County’s permit
and inspection requirements have a
different impact on a carrier that
operates entirely within Nassau County,
as opposed to a carrier that delivers
hazardous materials from outside the
County and does not know in advance
which vehicle may be needed to deliver
LPG in Nassau County. In PD-13(R), 63
FR at 45285-86, RSPA discussed

4In the Interstate Towing Ass’n case, the Court of
Appeals considered a local licensing requirement
for tow trucks based within 25 miles of the city
limits, including inspection of each truck, and an
$80 licensing fee. Besides finding that the licensing
requirement was not preempted by the Motor
Carrier Safety Act (now codified at 49 U.S.C. 31131
et seq.), the Court also found that the licensing fee
did not violate the Commerce Clause because it was
“assessed to help defray the costs of inspecting
towing vehicles to ensure that all trucks providing
towing services within City limits, Ohio-based and
out-of-state-trucks alike, meet certain standards of
safety and are equipped sufficiently to provide
‘first-class’ service.” 6 F.3d at 1162—63.

NTTC’s comment and the prior decision
in PD—-4(R) that inspection requirements
which cause an “unnecessary delay” in
the transportation of hazardous
materials are preempted because they
violate the requirement currently set
forth in 49 CFR 177.800(d) that:

All shipments of hazardous materials must
be transported without unnecessary delay,
from and including the time of
commencement of the loading of the
hazardous material until its final unloading
at destination.

As explained in PD—4(R), an
inspection requirement is preempted
when, as applied and enforced, it
creates unnecessary delay in the
transportation of hazardous material.
RSPA discussed whether or not an
inspection creates unnecessary delay in
three situations.

First, RSPA reaffirmed earlier
decisions that ““the minimal increase in
travel time when an inspection is
actually being conducted, or the vehicle
is waiting its ‘turn’ for an inspector to
finish inspecting another vehicle that
arrived earlier at the same facility” is
not unnecessary delay. 58 FR at 48941,
quoted in PD-13(R) at 63 FR at 45286.
Accord, IR-17, Illinois Fee on
Transportation of Spent Nuclear Fuel,
51 FR 20926 (June 9, 1986), decision on
appeal, 52 FR 36200, 36205 (Sept. 25,
1987)(a delay of 1.5 to 2 hours during
which a State inspection is actually
conducted is reasonable and
“presumptively valid”).

Second, RSPA found that a delay of
hours or days waiting for the arrival of
an inspector from another location is
“unnecessary, because it substantially
increases the time [hazardous materials]
are in transportation, increasing
exposure to the risks of the hazardous
materials without corresponding
benefit.” 58 FR at 48941.

Third, RSPA indicated that a State’s
annual inspection requirement applied
to vehicles or tanks that operate solely
within the State is presumptively valid
because it would not create the potential
for delays “associated with entering the
State or being rerouted around” the
State. 60 FR at 8803, quoted at 63 FR at
45286. A carrier whose vehicles are
based within the inspecting jurisdiction
should be able to schedule an
inspection at a time that does not
disrupt or unnecessarily delay
deliveries, and such inspections are
consistent with the traditional authority
of a State or political subdivision to
license, inspect, and otherwise regulate
a motor vehicle based within its
jurisdictional boundaries.

Nassau County has an interest in the
safe transportation and delivery of LPG
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within the county limits, and that
interest extends to any vehicle operating
within the County, whether based
within the County or outside. Consistent
with the principles set forth in PD—-4(R),
Nassau County may perform roadside or
spot inspections on any vehicle
transporting a hazardous material
within the County, without causing
unreasonable delay, so long as the
vehicle is not required to wait hours or
days for the arrival of an inspector from
another location. There is also no
obstacle to the County considering such
an inspection valid for a year, and
issuing an annual permit based on this
spot inspection. On the other hand, the
County may not require a company to
present its vehicles for an annual
scheduled inspection when that will
prevent a loaded vehicle from
completing its delivery for hours or days
waiting for the inspection to be
performed.

Those propane delivery companies
based within Nassau County should be
able to present their trucks for an
inspection by Nassau County without
incurring an unreasonable delay in the
delivery of propane. They should be
able to plan and schedule inspections
without any interruption of deliveries.
The few occasions on which an
inspection must be scheduled on short
notice, for a new truck placed into
service or a “reserve”’ truck placed back
in service, must be considered to be part
of a company’s plan for conducting its
business, rather than an unreasonable
delay in the transportation of a
hazardous material between ‘“‘the time of
commencement of the loading of the
hazardous material until its final
loading at destination.” 49 CFR
177.800(d).

On the other hand, NTTC and Fort
Edward Express Co. explain that it is
not feasible for a company based outside
of Nassau County to predict which of its
trucks will be needed to deliver propane
to Nassau County within the coming
year, nor to have all of its trucks
permitted and inspected in any
jurisdiction to which any truck might
travel. Under the principles announced
in PD—4(R), a city or county may apply
an annual inspection requirement to
trucks based outside its jurisdictional
boundaries only if the city or county can
actually conduct the equivalent of a
“spot” inspection upon the truck’s
arrival within the local jurisdiction. The
city or county may not require a permit
or inspection for trucks that are not
based within the local jurisdiction if the
truck must interrupt its transportation of
propane for several hours or longer in
order for an inspection to be conducted
and a permit to be issued.

In this case, Nassau County indicates
that there is some flexibility in
performing inspections, and that a
company need not always wait for one
of the two regular inspection days each
month. However, the County does not
appear to be able to conduct inspections
and issue permits “on demand.”
According to Atlantic Bottle Gas, it took
the Fire Marshal until the morning of
the third day to schedule an inspection
and issue a permit, following issuance
of a citation for delivering propane
without a permit. Nassau County has
not shown that it can act more promptly
with respect to a truck that arrives
without notice in the County.

Based on the limited information
provided in the comments in this
proceeding, RSPA finds that Federal
hazardous material transportation law
does not preempt Nassau County’s
annual permit requirement in Sections
6.7(A) & (B) of Ordinance No. 344—-1979
with respect to trucks that are based
within Nassau County. On the other
hand, RSPA finds that Nassau County’s
annual permit requirement creates an
obstacle to accomplishing and carrying
out the HMR’s prohibition against
unnecessary delays in the transportation
of hazardous material on vehicles based
outside of Nassau County, as those
requirements are presently applied and
enforced. Accordingly, Federal
hazardous material transportation law
preempts Sections 6.7(A) & (B) of
Ordinance No. 344-1979 with respect to
trucks that are based outside of Nassau
County.

D. Permit Fees

In PD-13(R), RSPA rejected NYPGA’s
argument that Nassau County’s permit
fees are a “‘flat tax” and violate the
Commerce Clause. 63 FR at 45286—-87.
RSPA found that the fee appeared to be
a user fee, ‘‘related in some measure to
the work involved in conducting the
required inspection,” and noted the
County’s statements that it collects less
than $70,000 in LPG permit fees per
year and spends much more than that
amount on administration of the permit
program, incident response, and
enforcement.

In its comments on NYPGA'’s petition
for reconsideration, Nassau County
maintains its position that its inspection
fees are fair and proper. The County
states that, in 1998, it “responded to 113
hazardous materials emergencies on the
roadways. The fees generated about
$70,000, while the hazmat team alone
cost about $1.3 million.” NYPGA asserts
that the County did not provide data
relating only to vehicles carrying
propane and asked for ““a thorough

accounting of how the monies are
used.”

In PD-21(R), Tennessee Hazardous
Waste Transporter Fee and Reporting
Requirements, 64 FR 54474 (Oct. 6,
1999), judicial review pending,
Tennessee v. U.S. Dep’t of
Transportation, Civil Action No. 3—99—
1126 (M.D. Tenn), RSPA discussed the
“fairness” and ‘“used for”” standards in
49 U.S.C. 5125(g)(1). RSPA noted that
fees that cover the cost of a required
inspection “would be expected to be the
same amount for both interstate and
intrastate companies’ and have not
been found to violate the Commerce
Clause. 64 FR at 54478 (discussing the
Interstate Towing Ass’n case). RSPA
also indicated that a State or locality
need not “create and maintain a
separate fund for fees paid by hazardous
materials transporters” so long as it
could show “that it is actually spending
these fees on the purposes permitted by
the law.” Id. at 54479. And while “only
the State [or locality] has the
information concerning where these
funds are spent,” id., the amount of
detail necessary will depend on all the
circumstances.

In this case, the information provided
by Nassau County appears sufficient to
show that it is using its LPG permit fees
for purposes “related to transporting
hazardous material, including
enforcement and planning, developing,
and maintaining a capability for
emergency response.” 49 U.S.C.
5125(g)(1).

E. Permit Stickers

In PD-13(R), RSPA found that the
permit sticker is not a ““‘marking * * *
of hazardous material,” under 49 U.S.C.
5125(b)(1)(B), because the County did
not require the sticker to be placed “on
the hazardous material itself (or its
container).” 63 FR at 45287. There was
no evidence that the sticker caused any
unnecessary delay or otherwise created
an obstacle to accomplishing and
carrying out Federal hazardous material
law and the HMR. Id.

In its petition for reconsideration and
further comments, NYPGA repeatedly
refers to the permit sticker as a “label”
and contends that, until it submitted its
petition for reconsideration, Nassau
County required that the sticker be
placed on the cargo tank of a
“transport” vehicle or on the fender of
a “bobtail.” Nassau County states that
the permit does not indicate that the
vehicle is “actually carrying hazardous
materials” or ‘““make the vehicle a
designated hazardous material vehicle.”
The County also states that the permit
is not a label or a placard, as those terms
are used in the HMR, and it submitted
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a copy of a September 1, 1998 internal
memorandum referring to PD-13(R) and
advising the Fire Marshal’s staff that “‘a
permit on a transportation vehicle

* * * shall not be placed on the tank,
but shall be placed on the vehicle.”

It is clear that Nassau County’s permit
sticker is not a “label” as that term is
used in the HMR, nor could it be
mistaken for a hazard class label. See 49
CFR Part 172, subpart E. Nor is the
sticker a marking of hazardous material
within the meaning and intent of the
HMR’s hazard communication
requirements. Nothing in NYPGA'’s
petition for reconsideration or the
comments submitted in response to that
petition shows that the requirement to
place the permit sticker on the vehicle
creates an obstacle to accomplishing
and carrying out hazardous material
transportation law or the HMR.

III. Ruling

Federal hazardous material
transportation law preempts the
requirement in Sections 6.7(A) and (B)
of Ordinance No. 344-1979 for a permit
to deliver LPG within Nassau County
with respect to trucks that are based
outside of Nassau County. As applied to
and enforced against those vehicles, that
requirement causes unnecessary delays
in the transportation of hazardous
materials to Nassau County from
locations outside of Nassau County and,
accordingly, creates an obstacle to
accomplishing and carrying out Federal
hazardous material transportation law
and the HMR.

Nassau County’s permit requirement
does not create unnecessary delays in
the transportation of hazardous
materials, and is not preempted, with
respect to trucks that are based within
Nassau County.

No person requested reconsideration
of that part of RSPA’s August 25, 1998
determination which found that Federal
hazardous material transportation law
preempts Section 6.8 of Ordinance No.
344-1979 for a certificate of fitness,
insofar as that requirement is applied to
a motor vehicle driver who sells or
delivers LPG, because Section 6.8
imposes more stringent training
requirements than provided in the
HMR.

IV. Final Agency Action

In accordance with 49 CFR
107.211(d), this decision constitutes
RSPA’s final agency action on NYPGA’s
application for a determination of
preemption as to the requirements in
Sections 6.7(A) and (B) of Nassau
County Ordinance No. 344-1979 for a
permit to pick up or deliver LPG within
Nassau County. Any party to this

proceeding “may bring a civil action in
an appropriate district court of the
United States for judicial review of
[this] decision * * * not later than 60
days after the decision becomes final.”
49 U.S.C. 5125(f).

Because no party sought
reconsideration of RSPA’s
determination in PD-13(R) that Federal
hazardous material transportation law
preempts Section 6.8 of Nassau County
Ordinance No. 344-1979 for a certificate
of fitness, as applied to motor vehicle
drivers, that determination published in
the Federal Register on August 25,
1998, constituted RSPA’s final agency
action.

Issued in Washington, D.C. on October 3,
2000.

Robert A. McGuire,

Associate Administrator for Hazardous
Materials Safety.

[FR Doc. 00-25953 Filed 10-6—-00; 8:45 am]|
BILLING CODE 4910-60-P

DEPARTMENT OF TRANSPORTATION

Surface Transportation Board
[STB Finance Docket No. 33941]

Pioneer Railcorp and Michigan
Southern Railroad Company-Corporate
Family Transaction Exemption

Pioneer Railcorp (Pioneer) and
Michigan Southern Railroad Company
(MSQO) have filed a verified notice of
exemption.? MSO owns 100% of the
stock of Michigan Southern Railroad
Co., Inc. (MSRR), a nonoperating Class
III shortline railroad, which owns a
property interest in three segments of
railroad currently leased and operated
by MSO. The three segments of railroad
are described as follows: (1) between
milepost 0.0, at Elkhart, IN, and
milepost 9.8, at Mishiwaka, IN (Elkhart
Segment); (2) between milepost 119.0
and milepost 120.1, at Kendallville, IN
(Kendallville Segment); and (3) between
milepost 382.5, at or near Coldwater,
MI, and milepost 421.2, at or near White
Pigeon, MI (Michigan Segment).2

The exempt transaction involves the
reorganization of the MSO railroad
holdings and the creation of two new
subsidiaries of MSO: Elkhart & Western
Railroad, Co. (E&WR) and Kendallville

1Pioneer is a publicly traded shortline railroad
holding company and noncarrier that controls 13
Class III shortline railroads, including MSO.

2Pjoneer and MSO state that MSRR owns part of
the Michigan Segment and that MSRR (despite its
description as a “nonoperating” railroad)
“operates” the balance of the Michigan Segment
under an agreement with a shipper association.
According to the verified notice of exemption, the
ownership of part or all of the Michigan segment
is presently in dispute.

Terminal Railway Co. (KTR). MSO will
assign its operating leases of the Elkhart
Segment to E&WR 3 and of the
Kendallville Segment to KTR. MSO will
continue to operate the Michigan
Segment.* MSRR will continue to own
the three segments of railroad.

The transaction is expected to be
consummated on September 29, 2000.

This is a transaction within a
corporate family of the type specifically
exempted from prior review and
approval under 49 CFR 1180.2(d)(3).
The parties state that the transaction
will not result in adverse changes in
service levels, significant operational
changes, or changes in the competitive
balance with carriers outside the
corporate family.

Under 49 U.S.C. 10502(g), the Board
may not use its exemption authority to
relieve a rail carrier of its statutory
obligation to protect the interests of its
employees. Section 11326(c), however,
does not provide for labor protection for
transactions under sections 11324 and
11325 that involve only Class III rail
carriers. Because this transaction
involves Class III rail carriers only, the
Board, under the statute, may not
impose labor protective conditions for
this transaction.

If the verified notice contains false or
misleading information, the exemption
is void ab initio. Petitions to reopen the
proceeding to revoke the exemption
under 49 U.S.C. 10502(d) may be filed
at any time. The filing of a petition to
reopen will not automatically stay the
transaction.

An original and 10 copies of all
pleadings, referring to STB Finance
Docket No. 33941, must be filed with
the Surface Transportation Board, Office
of the Secretary, Case Control Unit, 1925
K Street, NW., Washington, DC 20423—
0001. In addition, a copy of each
pleading must be served on John D.
Heffner, Esq., REA, CROSS &
AUCHINCLOSS, 1707 L Street, N.-W.,
Suite 570, Washington, DC 20036.

Board decisions and notices are
available on our website at
“WWW.STB.DOT.GOV.”

Decided: September 29, 2000.

3MSO has a haulage agreement with Norfolk
Southern Railway Company (NS) from Elkhart to
Fort Wayne, IN, which permits MSO to market Fort
Wayne as a station on MSO’s line. Upon
consummation of this transaction, Fort Wayne will
become a station of E&WR.

4MSO also has a haulage agreement with NS from
White Pigeon to Fort Wayne, which permits MSO
to market Fort Wayne as a station on MSO’s line.
Upon consummation of this transaction, Fort
Wayne will continue to be a station of MSO.



